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10/ 1/ 03

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

In re ] Case No. 01-55232- ASW
Larry C. Wlliams &
Sharon E. WIIlians, Chapter 7
Debt ors.
Larry C. Wlliams &
Sharon E. WIIlians, Adversary No. 02-5017

Pl aintiffs,
VS.

Educational Credit Managenent
Cor por ati on,

Def endant .

VEMORANDUM DECI S| ON
DETERM NI NG DEBTS TO BE DI SCHARGEABLE

Before the Court is an anended conplaint by Larry WIIlians
(“Husband”) and Sharon Wllians (“Wfe”), who are the debtors in

this Chapter 7' case (collectively, “Debtors”). The conplaint is

! Unl ess otherw se noted, all statutory references are to

Title 11, United States Code ("Bankruptcy Code"), as applicable to
cases commenced on COctober 26, 2001.

MEMORANDUM DECI SI ON
DETERM NI NG DEBTS TO BE DI SCHARGEABLE




© 00 N o o b~ w N P

N RN DN N N N N NN R P P R R R R R p
®w N o g A W N P O © 0N O 00 DM W N B O

agai nst Educational Credit Managenent Corporation (“Creditor”)? and
seeks a determ nation that debts owed to Creditor for student |oans
t aken by each of the Debtors are dischargeabl e in bankruptcy under
8523(a)(8), on the basis that paynent of such debts woul d pose
undue hardshi p.

The Debtors are represented by Laurence J. MEvoy, Esq. of
Clayton & McEvoy, P.C. Creditor is represented by Mriam Hi ser,
Esq. of the Law Ofices of MriamH ser. The matter has been tried
and submtted for decision after post-trial briefing. This
Menmor andum Deci sion constitutes the Court's findings of fact and
conclusions of law, pursuant to Rule 7052 of the Federal Rules of

Bankr uptcy Procedure.

I .
FACTS

The Debtors filed a joint petition under Chapter 7 on Cctober
26, 2001 and received a discharge of all dischargeabl e debts on
January 22, 2002.

Husband was born in 1949 and Wfe was born in 1950; they have
been married since 1978. They are both |icensed chiropractors and
operate their own practice in San Jose.

After high school, Husband entered the Marine Corps, where he
handl ed communi cati ons. He was discharged fromthe mlitary in

1971 and worked at a variety of jobs while studying for an

2 The conplaint originally included three nore defendants:

Citibank (New York State), NA;, USA Education, Inc.; and Student
Loan Marketing Association. It was anended April 22, 2002 to omt
t hose three defendants and add the United States Departnent of
Heal t h and Human Servi ces as a defendant; on June 28, 2002, the
amended conpl ai nt was dism ssed as to that defendant by
stipul ati on.
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el ectroni cs engi neering degree at several junior colleges from 1972
t hrough 1980. During that period, he was enpl oyed as an

el ectroni cs research and devel opnent engi neering technician, a

per sonnel and pl acenent counselor, and a sales representative. He
deci ded to change fields and enrolled at Pal mer Chiropractic

Coll ege (“Palmer”), graduating in 1984. He then worked as an

exam nation doctor for a chiropractic practice until receiving his
license in 1985, when he joined the practice as an associ ate
chiropractor. He established his own practice in 1986 and has
operated it since that tine, incorporating it in Novenber 2000 on
t he advice of his accountant.

Wfe graduated from high school in 1969 and attended several
junior colleges until 1976. She transferred to Sacranento State
University in 1976, then to San Jose State University in 1978. In
1981, she enrolled at Pal mer but was unable to conplete the course
and stayed only one and a half senmesters. In 1986, she graduated
from San Jose State University with a bachelor’s degree in
psychol ogy. She returned to Palnmer in October 1986 and graduated
in 1989. She becane licensed in 1991 and has practiced with
Husband since that time. Wfe did secretarial and clerical work
for several enployers from 1970 to 1987, and she also did office
wor k at Husband’s practice w thout pay.

Husband testified that, while “generally | feel fairly
heal t hy”, he does have “mnuscul oskel etal problens, degenerative neck
probl ens, |eft shoul der dysfunctional problens, [and] |ower back
problens”. He said that these conditions cause sone pain and
weakness, which require chiropractic and physical therapy treatnent

“just about daily” -- nedical treatnent is avail able under his
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heal th i nsurance plan but he has not sought it because he does not
believe that it “really [has] a whole lot to offer” for these
conditions at their current stages. Husband testified that these
ailments “occasionally” interfere with his ability to work
sonetinmes for as nmuch as “a few days”, and up to a week on “a few
occasi ons over the years”, but preventive neasures and the
“conservative treatnent” he receives do enable himto work
productively for eight hours a day “nost of the tinme”. Husband
stated that chiropractic work is “very prone” to cause “repetitive
trauma or stress type injuries”, due to “a | ot of bending, nmanual
wor k, | eaning over quite a bit, [and] types of thrust involved”,
such that there is a “high disability rate in the profession”. He
said that “it seens to be rare” for chiropractors to practice
beyond the age of 60 due to the physical demands of the work, and
he knows of only one who is older than he is and still practicing.

Husband testified that Debtors’ practice has the capacity of
seei ng approxi mately 100 patients per week, but the patient |oad
dropped fromthat l[evel during the “last year or so” to about 75
per week -- the week before trial, 92 patients were seen. He said
that the practice depends largely on referrals because that
generates the “best type of case and the nost repeat business”;
devel oping referrals requires providing a “very high | evel of
service” relative to the fee charged. The practice also perforns
two annual pronmotions with mailings and certificates that offer a
“dramatically reduced entry cost”, and maintains an adverti senment
in the tel ephone directory. Husband testified that he does not
attenpt to generate business by such neans as appearing at

“storefronts” or sporting events to offer free “screenings”, since
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he is “absolutely terrible at actively pronoting nyself” and has
been unsuccessful as a salesman in the past because “it doesn’'t

work for me”. Debtors did acquire the practice of a retiring
chiropractor in 2002, under an agreenent whereby 50% of fees
received fromthat practice’s patients were turned over to the
retired chiropractor for one year. Husband said that Debtors did
not expect to earn “a great deal of noney” fromthose new patients,
but “we were trying to expand our referral base for the future”

and he estimated that “it mght work out to be naybe about a 10%

i ncrease over what we were doing before”. Husband testified that,
when he began practicing, chiropractic practices typically could be
sold for a price equal to twice the annual gross receipts, but it
is now “very difficult” to sell one at all -- he said that he knew
of seven chiropractors who wanted to retire and tried for over a
year to sell practices that were fifteen to twenty-five years ol d,
but “finally just closed the doors and wal ked away”. Husband
testified that Debtors’ practice is located in an office building
in west San Jose, and requires equi pnent that nust be replaced from
time totine. He said that a “prinmary concern” now i S sixteen year
old x-ray equi pnment that will have to be replaced and coul d cost
“about $30, 000”.

Husband testified that the busi ness aspect of a chiropractic
practice has “changed a | ot” since he graduated from Pal ner, for
vari ous reasons. One cause is a general trend toward “mnaged
care” insurance, under which “quite a restriction” was inposed on
coverage for chiropractic services -- Husband said that nost plans
now do not cover such services at all, and the rest provide only

limted coverage. Another cause was “significant” reformof the
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wor kers’ conpensation systemin 1994. Husband testified that he
“was | ooki ng around” for ways to increase income and had j ust
beconme qualified as a nedical evaluator to exam ne patients in
connection with disability clains and di spute resol ution; but the
“bi g changes” permtted fewer patients to receive evaluations and
caused the “fee structure” to be “pretty nmuch cut in half”.

Husband al so referred to what he described as a “potenti al
situation”, in that physical therapists are now seeking the status
of “primary care providers” authorized to perform spinal
mani pul ations; if the State confers that status, “it will bring a

| ot of conpetition into our niche in the market”. Those specific
probl ens foll owed what Husband characterized as a genera
“recession” and “econom ¢ downturn” conmmencing in 1990 and | asting
for two to three years. He said that he had “pretty nmuch built ny
practice” from people he knew at three or four large el ectronics
firms, and it “hit ny practice particularly hard” when one of them
went out of business. Furthernore, Husband testified, “a general
down econony” in the past three years has now caused “a | ot of

| ayoffs”, resulting in loss of insurance benefits for those people.
In order to adjust to the reduced availability of insurance
coverage for chiropractic services, Husband said that Debtors
practice has had to attract and maintain a | arger share of
“personal paying patients” (i.e., those who do not rely upon

i nsurance coverage to pay the fees), which neans that “you have to
keep the prices low'. Husband testified that, when he began
practicing in 1984, the standard fee for a basic office visit was
$39, whereas Debtors now charge “about $40” (with a $5 discount for

t hose who pay at the tine of the service), “and that’s pretty much
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what the market will bear”.

Husband estimated that Debtors’ adjusted gross incone for 2002
woul d be “around” $101, 000, although their tax returns had not yet
been prepared for that year. The parties stipulated that Debtors’
tax returns showed the follow ng adjusted gross incone for the
years 1997 through 2001:

1997: $80, 757

1998: $92, 567

1999: $107, 226

2000: $111, 876

2001: $89, 542
Husband testified that 1999 and 2000 were Debtors’ “nost |ucrative
years” since they had becone chiropractors, “boomyears for
everyone, | think”. He calculated Debtors’ nonthly earnings for
the period from 1997 to the date of trial in 2003 as foll ows:

1997: $6,511 gross -- $4, 193 net

1998: $7,565 gross -- $3,726 net

1999: $8,742 gross -- $4, 744 net

2000: $9,171 gross -- $5, 739 net

2001: $6,500 gross -- $4, 798 net

2002: $6,500 gross -- $4,771 net

2003: $6,500 gross -- $4,771 net
In addition to those earnings, Husband said that Debtors receive
monthly income fromtwo assets inherited by Wfe: approximtely
$140 froma nortgage that “will run about another ten years”, and
approxi mately $42 fromgas well royalties that “should be ongoing”.
Husband testified that Debtors’ corporation paid $17,000 in 2002 to

the retired chiropractor whose practice Debtors had acquired, and
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that such paynents woul d cease after May 2003. Debtors both
testified that they have worked only as chiropractors since
graduating from Pal ner, have not | ooked for other enploynent, and
do not intend to do so. Wfe testified that she was aware of no
other field in which she was qualified where she could earn nore
t han she does as a chiropractor. Although Wfe has a bachelor’s
degree in psychol ogy, she said that she was never enployed as a
psychol ogi st and understood that such positions require at |east a
master’s degree, with some requiring a doctorate. Husband
testified that his highest average gross nonthly inconme before
becom ng a licensed chiropractor was $2,500. Husband said that,
other than Wfe's inherited nortgage and royalties, Debtors’ only
investnents are two additional inheritances of hers: 45 shares of
stock that were worth “$2 and sonmet hing per share last tine
checked”; and a fractional interest in a “small piece” of
uni nproved rural land in Cklahonma, which had an assessed val ue of
$50 approximately fifteen years ago. Husband stated that Debtors
have no assets of “significant value”, no real property other than
t he $50 Gkl ahoma parcel, no savings or pension plan, and no
di sability insurance.

Husband testified that Debtors’ nonthly expenses (exclusive of

student | oan paynments) total $4,647.34, as follows:

Rent $2, 050. 00
Hone mai nt enance and repair $ 23.43
M scel | aneous househol d $ 77.91
G oceries and sundries $ 822.00
Electricity and gas $ 167.00
Vat er $ 47.75
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Tel ephone $ 22.77
Cabl e $ 44. 25
News paper $ 16.42
Trash $ 16.40
d ot hi ng $ 73.31
Medi cal $ 132.51
Dent al $ 312.50
Aut o operation and repair $ 251.87
Recreation and entertai nment $ 24.66
Qut si de neal s and takeout $ 35.85
Renters’ insurance $ 31. 67
Aut o insurance $ 92.00
Bank fees $ 13.00
Son’s health insurance and expense $ 106.58
Aut o | oan paynent $ 246.31
M scel | aneous personal $ 36. 15

Wth respect to the rent expense, Husband testified that Debtors
have rented a three bedroom house near their practice for twenty-
four years, under a “kind of gentleman’s agreenent |ease”. He said
that Debtors “get along with the landlord pretty well” and “pretty
much take care of” the house, doing “general maintenance” and
projects that are not “major expenses”, such as small pl unbing
jobs, lock repairs, etc. Husband testified that Debtors have not

| ooked for | ess expensive housing and do not intend to do so,
because he “woul d doubt very seriously” that they could find “a
livable situation” in the San Jose area for less. He said that he
deals with “an awful | ot of people who talk to ne all the tine

about the difficulty of finding affordable housing” with even
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apartments costing $1,800 to $1,850 a nonth, so Debtors’ rent
“seens the best | hear of anyone doing” and the expense of noving
woul d be “prohibitive at this time”. As for the dental expense,
Husband testified that it is not being incurred now but Debtors’
dentist has told themthat old fillings are “degenerating” and nust
be covered by new crowns (four for Husband and six for Wfe) at a
cost of $750 apiece; Debtors have anortized that total over a two
year period. He said that Debtors have no dental insurance, though
their corporation does provide themw th health insurance to cover
75% of office visit charges with a $450 deductible for brand nane
prescriptions (and a smaller deductible for other prescriptions).
Wth respect to the autonobil e expenses, Husband testified that

t hose do not reflect corporate reinbursenment of 36.5¢C per mle for
busi ness travel, which averaged approxi mately $166 per nmonth in
2002. He said that Debtors own two cars: a 1988 Buick Le Sabre
with 103,000 mles that “requires a lot of repair”; and a 1999
Toyota Canry purchased in February 2003, for which | oan paynents
will end in February 2008. Husband acknow edged that, since
Debtors work together, they could “sonetinmes” use a single car to
travel to and fromwork. Husband said that the expense for the son
i ncluded $61.50 for health insurance prem uns, with the bal ance
representing an average of what Debtors have spent in the past on
ot her costs such as energency dental work; Debtors consider it nore
econonmi cal to pay for the son’s insurance than to cover his nedical
bills. Husband stated that the son is twenty-seven years old and
in training as a personnel counselor with “not very nuch inconge”
but is not Debtors’ “legal dependent”. Wth respect to the expense

for groceries and sundries, Husband testified that it includes
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itens in addition to food, such as supplies for cleaning and
gr oom ng.

In addition to the foregoi ng expenses, Debtors currently pay
$400 per nmonth for Wfe’'s loan fromthe United States Departnent of
Heal t h and Human Services (“HHS’), which is a “health education
assi stance | oan” (“HEAL Loan”) made pursuant to 42 U S.C. 8292 et
seq.. The parties stipulate that the Heal Loan bears interest at
the rate of 4.875% and the bal ance of principal plus interest on
Decenber 2, 2002 was $95, 315.28. The Heal Loan is not
di schargeabl e in this bankruptcy case pursuant to 8292f(qg) (1),
because it becanme due | ess than seven years prior to the petition
filing date.® Husband testified that the current nonthly paynent
of $400 was negotiated after Debtors filed bankruptcy, to last for
one year subject to review. He said “what they wanted to begin
w th” was $600 or $700 per nonth and that is the anpbunt that he
expects will be charged when HHS reviews the account.

The parties stipulate that the loans at issue in this Adversary
Proceedi ng are those created by consolidation of previous |oans
into new | oans (“New Loans”). In 1995, Husband consolidated | oans
into a New Loan under a prom ssory note with interest at the rate
of 9% -- the parties stipulate that the bal ance of principal and
interest due on Husband’ s New Loan as of Decenber 2, 2002 was
$44,234.20. Husband testified that a total of $52,332.17 in

paynents was nmade on all of his student |oans fromJuly 21, 1982

3 Three prerequisites to discharge are created by 8292f(g),
and the first is that the debt first became due within seven years
before the bankruptcy case was filed (exclusive of any
forbearances). The Heal Loan was nade in May 1995 and the seven
year period was extended two years, five nonths, and twenty-eight
days by a total of five forbearance agreenents. This bankruptcy
case was filed in October 2001, which was | ess than seven years

after the extended repaynent date.
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t hrough Septenber 28, 2001, of which $23,346.75 was paid on the New
Loan from January 11, 1996 through Septenber 28, 2001. |In 1993,
Wfe consolidated |loans into a New Loan under a prom ssory note
with interest at the rate of 9% -- the parties stipulate that the
bal ance of principal and interest due on Wfe’'s New Loan as of
Decenber 2, 2002 was $123,210.79. At trial, Creditor’s counsel
contended that the stipulated total did not include statutory
col l ection costs provided for by the note, and that the total with
such coll ection costs was $154, 013.49 as of March 27, 2003; Debtors
presented no evidence of a different total.* Husband testified
that a total of $13,306,27 in paynents was nade on all of Wfe's
student |oans (other than the HEAL Loan) from Decenber 29, 1986

t hrough February 14, 2001, of which $11, 243.44 was paid on the New
Loan from May 18, 2000 t hrough February 14, 2001; an additional

$29, 588. 14 was paid on the HEAL Loan from Septenber 17, 1986

t hrough February 3, 2003.

Wfe testified as foll ows about her efforts to nmake paynents on
her New Loan. She consolidated previous |loans into the New Loan
because she could not afford to make paynents when the previous
| oans cane due, and she understood that consolidation would give
her additional time before conmmencing repaynent. At tinme of trial,
she was “not sure” that she had understood when consolidating that
a new repaynent period of fromtwenty-three to twenty-five years

woul d be created, and “hindsight tells ne | did not understand”.

N However, Debtors’ counsel stated at trial that he was not
willing to stipulate to Creditor’s total because Debtors did not
want to be bound by that figure if the debt were determ ned to be
non- di schargeable. Creditor’s counsel replied that the purpose of
this Adversary Proceeding initiated by Debtors was only to
determ ne dischargeability and Creditor is not seeking a noney
judgnent, so that Debtors would remain free to chall enge the anount

of the debt even if it were found to be non-di schargeabl e.
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Her | ast forbearance under the New Loan was granted orally in June
1998, to extend through March 1999; when that expired, she received
a notice that nmonthly paynents of $845 would be required. Wfe
could not afford that anount and asked what other options were
avai |l able -- she was told that no further forbearances were
avai |l abl e and she could only “refinance” through the WIIliam D.
Ford Program (“Ford Prograni) or seek a hardship defernment. Wfe

i nvestigated the Ford Program but “understood” that it required a
“loan fee” of 18% and carried a 14%interest rate, so she

consi dered the hardship defernment the option that was applicable to
her circunstances.® Wfe applied for the hardship defernent by
submitting “extensive” docunents -- she received a tel ephone cal

in Decenber 1999, telling her that the deferment would end on March
28, 2000 and paynents woul d have to begin at that tinme; but she was
never explicitly told (orally or in witing) that the defernent had
been granted. 1In the first week of April 2000, she received a form
letter that the | oan had “been defaulted for non-paynent and she
had not “been in touch with thenf. Wfe “pani cked” because she had
bel i eved that she had been granted a hardship defernent -- she nade
“several” tel ephone calls daily (perhaps as many as thirty calls
that nonth), wote |etters asking about the status and seeking

adm nistrative review, “begged for information about what

happened”, and “just knew there had to be a m stake”. Despite Wfe
“contacting themregularly extensively in witing”, she received “a

lot” of calls and formletters saying that she had not tried to

“contact thent or nade efforts to repay, and that the | oan woul d

° Creditor did not offer evidence on this point, but
Creditor’s attorney stated in argunent that the Ford Program
charges no “fee” to join, and Wfe’s collection costs would be

reduced froma current 25%to 18.5% under the Ford Program
MEMORANDUM DECI SI ON
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remain in default until she “contacted theni. In May 2000, Wfe
“took it on nyself to start maki ng paynents” because she “just felt
it was so inportant to show good intentions”, and sent a check for
$1,000. In July 2000, she received a formletter stating that the
account had been assigned to a collection agency and “he could send
people to nmy home to check ny records and sei ze property” if she
did not inmediately send a paynment of $1,640, which she did. The
col l ection agency also told her that she nust pay $1, 640 per nonth
for six nonths in order to preserve her option to apply to the Ford
Program Wfe did not understand or agree with the collection
agency’s quoted bal ance of $62,000, but sent paynments of $1, 640
from August through Decenmber 2000, while continuing to ask for

i nformati on and expl anations. In January 2001, Wfe received a

| etter saying that her requested adm nistrative review had been
conpl eted, no error was found, and the |loan remained in default due
to lack of payments for 180 days; there was no nmention of a
hardshi p defernent or the several recent paynents of $1,640, and
Wfe's “multiple, multiple phone calls” were not acknow edged. At
that time, Wfe had received no verification fromthe collection
agency that her paynents had been received or applied, and “deci ded
to pretty nmuch give up”. She nade two nore paynents of $200 each
and “felt I had exhausted ny finances”. In April 2001, Wfe
received a letter stating that she had three options: consolidate
t hrough the Ford Program or submt at |east three “qualifying
paynents” that would permt consolidation through a different

| ender; or submt at |east twelve “qualifying paynents” that would
permt her to participate in a “loan rehab progranf -- the letter

did not refer to the paynents made from May 2000 t hrough February
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2001, and Wfe was “extrenely frustrated”, “had no nore noney to
send to thent, did not know what was happening to the paynents that
had been sent, and “felt defeated”. Tel ephone calls fromthe
col | ection agency eventually ceased, only to conmence from “Ed
Fund” (the servicing agent for the New Loan), the calling was “much
worse, daily, multiple, including to ny office” -- Wfe attenpted
to explain the problens to Ed Fund and furnished all requested
financial information, but reached no solution. Comencing in
1999, Wfe asked for accountings of her New Loan bal ance but never
recei ved a “nmeani ngful response”. Wen she was told that the | oan
was in default, she “couldn’t accept” the reported bal ance of
“somewher e around $107, 000", then received another notice within a
few weeks stating that the bal ance was “around $113, 000" -- charges
were made for such itens as “niscell aneous fees” of $7,000 and
$10, 000 -- “1 asked where all these nunbers cane from what’s being
added on”. Wfe's accountant told her that she needed a
“statenment” and she made a written request for one, but “was told
they’re not a bank and don’t have to provide a statenent”, unlike
“other financial institutions” with which she had dealt.

The parties agree that the Ford Programoffers an “Ilncone
Conti ngent Repaynent Plan”, under which paynents based on incone
woul d be made for a maxi num of twenty-five years, with any unpaid
bal ance forgiven at the end of that tine. The parties also agree
t hat debt forgiveness constitutes taxable inconme pursuant to 26
U S.C 861(a)(12), unless the taxpayer is insolvent pursuant to 28
U S.C. §108(a)(1)(B).
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1.
APPLI CABLE LAW

Bankruptcy Code 8523(a)(8) provides that student |oans such as
the New Loans at issue here are excepted froma Chapter 7
bankrupt cy di scharge unl ess the debtor shows that “excepting such
debt from di scharge under this paragraph will inpose an undue
hardshi p on the debtor and the debtor’s dependents”. The Debtors
claimthat they would suffer undue hardship if the debt to Creditor
had to be repaid.

The Code does not define “undue hardship”, but the N nth

Circuit has adopted the three-part test of In re Brunner, 46 B. R

752 (S.D.N. Y. 1985), aff'd, 831 F.2d 395 (2nd Cir. 1987)

("Brunner") to determ ne whether "undue hardship"” exists, see In re
Pena, 155 F.3d 1108 (9th G r. 1998) ("Pena"). That test requires a
debtor to prove each of the follow ng:

First, the debtor nust establish "that she cannot
mai ntai n, based on current incone and expenses, a
"mnimal’' standard of living for herself and her
dependents if forced to repay the | oans.™
[Ctation omtted]

Second, the debtor nust show "that additional

ci rcunstances exist indicating that this state of
affairs is likely to persist for a significant
portion of the repaynent period of the student
loans.” [Citation omtted]

The third prong requires "that the debtor has
made good faith efforts to repay the loans....'
[Citation omtted]

Pena, at 1112.
When a debtor proves all three parts of the test and thus shows

t hat undue hardship would result fromhaving to pay the entire

| oan, it may nevertheless be the case that paying only part of the

| oan woul d not inpose undue hardship. |In that event, the |oan can
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be partially discharged, see In re Saxman, 325 F.3d 1168, 1173-1174

(9th Gr.

2003) :

once the debtor has satisfied the Brunner
factors and the court has concluded that the debt
is too great for the debtor to shoul der,
8§523(a)(8) is silent with respect to whether the
bankruptcy court may partially discharge the
| oan. Al though 8523(a)(8) is the sole nechani sm
by whi ch debtors may seek di scharge of student
debt, it is not the only provision bearing on the
di schargeability of student loans. [T1]
Following [In re Myrvang, 232 F.3d 1116 (9th G r.
2000)], it is now generally recogni zed that an
al | -or-not hing approach to the dischargeability
of student debt contravenes Congress' intent in
granting bankruptcy courts equitable authority to
enforce the provisions of the Bankruptcy Code.
[footnote omtted] Under 11 U. S.C. 8105(a),
bankruptcy courts nay "issue any order, process
or judgnment that is necessary or appropriate to
carry out the provisions" of the Bankruptcy Code.
In [In re Hornsby, 144 F.3d 433 (6th Gr. 1998)
(“Hornsby”)], the Sixth Crcuit held that 8§105(a)
aut hori zes bankruptcy courts to enter parti al
di scharges in student | oan cases.

The Ninth Circuit endorsed Hornsby's application of 8105(a) to

permt partial discharge, but disagreed with that case’s failure to

require a finding of undue hardship with respect to the discharged

portion of a | oan.

We therefore conclude that before the bankruptcy
court can partially discharge student debt
pursuant to 8105(a), it must first find that the
portion being discharged satisfies the

requi renents under 8523(a)(8).

Saxnman, at 1175.

L1l
ANALYSI S

A. Mninal Standard of Living

The first prong of the Brunner test requires the Debtors to
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show t hat, based on current incone and expenses, they cannot
maintain a mninmal standard of living if the debt to Creditor had
to be repaid.

To neet this requirenment, the debtor

must denonstrate nore than sinply tight
finances. In defining undue hardship,
courts require nore than tenporary
financial adversity, but typically stop
short of utter hopel essness. The proper
inquiry is whether it would be "unconsci onabl e"
to require the debtor to take steps to earn
nore incone or reduce her expenses. 1Inre
Nasci nento, 241 B.R 440, 445 (9th Cir. BAP
1999) (citations omtted).

In re Birrane, 287 B.R 490, 495 (9th Cr. BAP 2002) (“Birrane”).

Debtors’ net nonthly earnings at tine of trial were $4,771,
which is consistent with their average net nonthly earnings of
$4,534 since 1997. They al so received $182 per nonth fromWfe's
i nherited nortgage and royalties -- the parties agree that, after
taxes, the additional net nonthly income fromthose sources is
$112, for a total net nonthly incone of $4, 883.

Debtors’ nonthly expenses at tinme of trial totalled $5,047. 34,
of which $400 represents the anmount currently being paid on Wfe’s
HEAL Loan under a tenporary one-year arrangenent with HHS
Debtors’ current expenses therefore exceed their current incone by
$164.34,° wi thout any paynents bei ng nade on the New Loans.

Creditor argues that the following itens are not properly
i ncl uded anong Debtors’ current expenses:

First, Creditor notes that the dental expense of $312.50

is not actually being paid now and is nerely a projected future

6 Creditor argues that Debtors have a |legal duty to

“maxi m ze” incone and “m nimze” expenses, but have not done
either. Pursuant to Birrane, that issue will be directly addressed
under the third prong of the Brunner test.
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expense, because it represents the nonthly anmount that woul d be
required to pay $7,500 in charges that Debtors expect to incur over
the next two years. However, Husband’ s unchal | enged testinony was
that Debtors suffer now fromten degenerating fillings that nust be
repaired at a cost of $750 each, so including this amount as a
current expense reflects nonthly savings to pay the cost of
anticipated treatnment for a current condition.

Second, Creditor notes that Debtors are not legally
required to pay for the adult son’s health care and argues that
the $106.58 allocated to that purpose therefore should not be
treated as one of Debtors’ expenses. Creditor cites caselaw from
other jurisdictions holding that a debtor’s legally unnecessary
paynment of expenses for fam |y nenbers constitutes self-inposed
hardshi p, ” and Debtors do not argue otherw se, either factually or
legally. This Court has found no support for the notion that a
m nimal standard of |iving under the first prong of the Brunner
test should include voluntary assunption of non-dependent famly
menbers’ expenses w thout a | egal obligation to do so. Deducting
the $106. 58 expense for the son reduces total nonthly expenses to
$4,940. 76. 8

Creditor argues that certain expenses are unnecessary to a

m nimal standard of living. That term has not been defined by the

! In re Stebbins-Hopf, 176 B.R 784 (Bankr.WD. Tex. 1994);
In re Coveney, 192 B.R 140 (Bankr.WD. Tex. 1996); In re Archibald,
280 B. R 222 (Bankr.S.D.I1nd. 2002); In re Conner, 89 B.R 744
(Bankr.N.D. 111. 1988).

8 Even as so reduced, expenses still exceed nonthly incone

by $57.76. As discussed below, the Court considers that Debtors’
budget as adjusted to delete this expense reflects a m ninal
standard of living for them Since expenses exceed incone, it

follows that no part of the New Loans can be paid.
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Code or caselaw, there was no evidence at trial concerning |oca
nornms (whether mnimal or otherw se), and the only evidence
regardi ng the cost of |iving was Husband’ s testinony about rent.
Creditor takes issue with the foll owi ng expenses:

First, Creditor urges that Debtors do not require a three
bedr oom house for $2,050 and should nove to sonething |ess
expensi ve. However, Husband testified that he had heard that even
apartnents cost $1,800 to $1,850 and Debtors’ rent “seens the best
| hear of anyone doing”, the cost of noving would be “prohibitive”,
Debt ors have a twenty-four year good relationship with their
| andl ord, and they handl e routine maintenance for the property. It
may wel|l be that Debtors are paying reduced rent in exchange for
providing the landlord with stability and services, which probably
woul d not be the case if they were to nove. Moreover, there was no
evi dence that alternative housing was available at all, nuch |ess
near Debtors’ office (as their current home is) so as to avoid the
expense of commuting | onger distances. Assum ng that Debtors were
able to find other suitable housing, they would have to pay the
cost of noving and that woul d presumably include a security deposit
and sone prepaid rent -- Husband characterized that expense as
“prohi bitive”® and Debtors have no savings or other cash reserves
with which to neet it.

Second, Creditor contends that Debtors do not require two
aut onobi | es because they work together, so the ol der car (which

Husband testified needs “a lot of repair”) should be sold to

o If the rent for an apartnent were $1, 800 as Husband

testified he had heard, it would cost $5,400 to pay a typica
security deposit equal to one nonth’s rent plus prepaid rent for
the first and | ast nonths’ tenancy. The cost of noving Debtors’

furniture and ot her bel ongi ngs woul d be an additional expense.
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elimnate much of the $251.87 in auto operation and repair expense;
and any remai ni ng expense should be |largely offset by the 36.5¢ per
m | e reimbursenent that Debtors receive fromtheir corporation.
However, Husband testified that Debtors could travel to work

toget her “sonetimes”, which inplies that the second car is needed
for that purpose the rest of the tine.

Third, Creditor considers $822 for food to be excessive,
especially when coupled with $77.91 for m scel | aneous househol d
expenses and $36. 15 for m scel |l aneous personal expenses. However,
Creditor’s opinion is not supported by evidence that these anobunts
exceed sone | ower norm or represent purchase of |uxuries rather
t han necessiti es.

Fourth, Creditor asserts that a mniml standard of |iving
does not include cable tel evision ($44.25), outside neals and
t akeout ($35.85), and newspaper ($16.42), so that each of those
expenses should be elinmnated.® Again, there is no evidence of a
norm that excludes such itens, although it is arguable that they
may be optional and therefore unnecessary for a nmnimal standard of
living. However, sone of these expenses are simlar to (and nost
are significantly | ess extrene than) the kind of expenses that were

accepted by the Ninth Crcuit inlnre Rfino, 245 F.3d 1083 (9th

Cr. 2001) (“Rfino”):. tanning salon visits; cable television;
new car paynent; son's enrollnent in private elenmentary school;
son’s Ai kido, swi nmmng, and skating | essons; and son’s

participation in Little League and cross country-CYO. The tria

10 The $35.85 nmonthly expense for outside neals and takeout
amounts to about $1.20 per day for the couple, or 60¢ apiece per
day for two busy professionals who are working away from hone. As
for newspapers, this Court is not prepared to find that they are a
| uxury or an expense that is not included in a mniml standard of
[iving.
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court held that the debtor net the mnimal standard of |iving test
despite the inclusion of these expenses, noting that while "[i]t is
concei vabl e that [the debtor] could reduce sone of the itens in her
budget, ... such reductions would be mnimal and inconsequential”
whi ch result was upheld on appeal, R fino at 1088. The three
expenses in this case total only $96.52, which is |ikew se m ninmal
and inconsequential in the context of Debtors’ total expenses
exceedi ng $5, 000.

Even assuming for the sake of argunment that all of Creditor’s
suggest ed reducti ons should be made (and the Court does not find
that they should), the result under the first prong of the Brunner
test would not change. To wit: reduce rent by $200 based on
Husband' s testinony about apartnent rents; substantially reduce
aut onobi | e operation and repair expense of $251.87 through sale and
of fsets by, say, $200; reduce the approxi mtely $936 expense for
food and m scel | aneous supplies by sone arbitrary percentage, say
roughly one-third, or $300; and elimnate the approxi mately $100
total for the three allegedly unnecessary expenses. Those total
reductions of $800 woul d decrease the current expenses from
$4,940. 76 (as adjusted to del ete paynent of the son’s expense) to
$4,140.76 -- Debtors’ net income is $4,883, which would | eave a
surplus of $742.24.'* However, that is far | ess than woul d be
needed to pay the New Loans. Debtors’ post-trial brief includes

cal cul ations anortizing the New Loans over a “work life” of six to

11

|f the HEAL Loan paynent rises by sone $200 to $250 per
month (as Husband testified it was expected to do), that increase

woul d absorb approximately one-third of such a surplus.
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ten years, ' which show that nonthly paynents would be from $753 to
$529 on Husband’s New Loan, and from $2,776 to $1,950 on Wfe’'s New
Loan . Accordingly, if Debtors were to retire ten years after
trial in 2003 (at Husband' s age 64 and Wfe’'s age 63, in 2013),
mont hly paynents of $2,479 ($529 plus $1,950) would be required to
pay the New Loans in full by that tinme. The original term of
Husband’ s New Loan was twenty-five years from January 12, 1996
(January 12, 2021, eighteen years fromtrial in 2003) and the
original termof Wfe' s New Loan was twenty-three years and three
nont hs from January 9, 1994 (April 9, 2017, fourteen years from
trial in 2003) -- it is unclear what the bal ances of the terns are
after forbearances and defaults, but the Court has cal cul ated
anortizations over a twenty year period (to Husband's age 74 and
Wfe' s age 73, in 2023) and a fifteen year period (to Husband' s age
69 and Wfe's age 68, in 2018). The nonthly paynents required to
pay the New Loans off in twenty years would be $376.29 for Husband
and $1,385.69 for Wfe, a total of $1,761.98 -- the nonthly
paynments required to pay the New Loans off in fifteen years would
be $424.20 for Husband and $1,562.10 for Wfe, a total of
$1,986.30. As set forth above, even when Debtors’ budget is
adjusted to reflect what Creditor considers to be a m ni mal

standard of living, the nonthly surplus is only $742.24 -- that is

12 Creditor does not contradict the cal cul ati ons, but does

di spute the assunption that Debtors’ remaining work life wll be
only six to ten years. However, Creditor provided no evidence of
how | ong chiropractors generally work, whereas Husband testified

wi t hout contradiction that he is aware of only one chiropractor

ol der than he who continues to practice, and “it seens to be rare”
for themto practice beyond the age of 60 due to the work’s

physi cal demands. Husband also testified that he suffers sonme pain
and weakness that is exacerbated by his work, which requires
treatnent “just about daily” and “occasionally” interferes with his

ability to practi ce.
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$1,019.68 |l ess than the nonthly payment needed to retire the New
Loans in twenty years when Debtors are over 70, and from $1, 736. 76
to $1,244.06 less than the amounts required to pay themoff by the
time Debtors reach nore typical retirement ages (at |east for other
professions) in their sixties within ten to fifteen years.

As di scussed below, Creditor calculates that Debtors could
consol i date the New Loans and Wfe's HEAL Loan under the Ford
Program and pay $1, 496. 95 per nonth based on current annual incone
of approximately $101,000 (with the paynment changing if incone were
to change). But Debtors’ budget cannot support that anpunt either,
even when expenses are reduced as Creditor urges they should be.
Debtors’ current nonthly expenses w thout the $400 HEAL Loan
paynent total $4,647 -- after deleting $106.58 for the son’s
expense, the total is $4,540.42 -- after deducting $800 for what
Creditor considers to be unnecessary expenses, the total is
$3,740.42. Debtors’ net nonthly incone is $4,883, which is a
surplus of $1,142.58. That surplus is $354.37 less than the
nont hl y paynent that Creditor cal culates would be required to pay
all three | oans under the Ford Program

Finally, the Court notes that Debtors’ current expenses include
no contributions to a retirenment account or pension plan. That
shoul d be reflected in even a mninal standard of living for a
m ddl e- aged coupl e who | ack savi ngs.

Debtors’ current inconme and expenses would not permt themto
maintain a mninmal standard of living if the New Loans, or any part

of them were repaid.
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B. Additional G rcunstances

The second prong of the Brunner test requires the Debtors to
show t hat additional circunstances exist such that the current
state of affairs will persist over the life of the |oan repaynent
peri od.

The "additional circunstances” prong of

the Brunner test "is intended to effect

“the clear congressional intent exhibited

in 8523(a)(8) to make the di scharge of student
| oans nore difficult than that of other non-
excepted debt.” " Rifino, 245 F.3d at 1088-89
(citations omtted). There nmust be evidence
that the debtor's "road to recovery is ob-
structed by the type of barrier that would

| ead [the court] to believe he will lack the
ability to repay for several years." [cita-
tion omtted]. Exanples of such barriers my

i ncl ude psychiatric problens, |ack of usable
job skills and severely limted education.
[citation omtted].

Birrane, at 497.

In this case, Debtors are not unskilled or uneducated, but the
skills and education that they have do not equip themto enter
different fields that are nore lucrative, and their ages do not
gi ve them enough tinme to undertake any extensive retraining (nor
woul d they be able to pay for it). Husband has done no ot her kind
of work since 1986 and Wfe has not since 1991; neither of them had
an established career in any particular field prior to becom ng
chiropractors. Husband had three different occupations over a nine
year period and never earned nore than $2,500 gross per nonth --
Wfe had several secretarial and clerical jobs for seventeen years,
and testified that she knew of no field for which she is qualified
that woul d pay her nore than she earns now, although she has an

under gr aduat e degree in psychol ogy, she has never worked as a

psychol ogi st and she testified wi thout contradiction that nore
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advanced degrees are required for enploynent in that field.

Not only do Debtors lack realistic prospects of better
enpl oynent, but their income as chiropractors is unlikely to
increase and will end whenever they retire.® Husband testified
wi t hout contradiction that the practice now charges “pretty much
what the market will bear”, and Debtors increased the patient |oad
to its current |evels by such neans as acquiring the practice of a
retiring chiropractor and periodically offering coupons for reduced
prices to attract new patients. Creditor argues that Debtors
shoul d pronote the practice through public appearances, but Husband
testified that he was an unsuccessful salesnman in the past and “it
doesn’t work for nme” because he is “absolutely terrible at actively
pronoting nyself”, so it appears that any such efforts would be
futile. Husband testified plausibly that business conditions for
chiropractic practices have declined due to restrictions inposed by
the insurance and workers’ conpensation industries, and to a
depressed | ocal econony -- he anticipates additional problens in
future if licensing requirenments are changed to permt increased
conpetition. Debtors’ incone will drop slightly when Wfe’s
inherited nortgage is paid off in approximtely ten years and no
| onger generates $140 per nonth. It is possible that Debtors could
recei ve sonme additional conpensation when their corporation no
| onger has to pay for the practice that was purchased fromthe
retired chiropractor; those paynents were to be nade for a one year
period ending in May 2003 and totalled $17,000 in 2002. However,
there was no evi dence about what the corporation will save nonthly

by not maki ng those paynents, nor about what (if any) part of such

13 And, as di scussed above, at page 24, the couple has no

savings and no retirenent plan whatsoever.
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savi ngs Debtors m ght receive as additional incone, and that
i nformati on cannot be extracted fromthe evidence in the record.
Since the one year paynent period ends in the fifth nonth of 2003,
the $17,000 paid in 2002 nust have covered seven nonths of the
total period, which is an average nonthly paynent of approxi mately
$2,428 -- but the paynents are based on a percentage of nonthly
revenues generated by the acquired patients during one year, and
the record does not provide those figures for any part of the
paynment period.* In any event, Debtors’ conpensation fromtheir
corporation m ght be reduced in future when the sixteen year old
X-ray equi pnent has to be replaced at a possible cost of $30, 000
(al though there is no evidence about how that corporate expense
m ght affect Debtors’ conpensation). As noted above, Husband
testified that chiropractors typically retire by age 60 due to the
wor k’ s physi cal demands, and he already suffers sone pain and
weakness that occasionally interfere with his ability to treat
patients. Wen Debtors do retire fromtheir practice, their incone
is likely to decrease, since they are not qualified to earn as much
as they do now even if they were to undertake sone ot her
enpl oynent .

Debt ors’ expenses are certain to increase at |east sonewhat,
and possibly quite a bit. At tinme of trial, the non-di schargeabl e
HEAL Loan was being paid at a tenporarily reduced rate of $400 per

nont h subject to review in one year, and Husband testified that the

14 The only evidence on that subject was Husband’'s testinony

t hat Debtors hoped the acquired patients would “expand our referral
base for the future” and “it m ght work out to be nmaybe about a 10%
i ncrease over what we were doing before”. That does not show how
much noney the corporation will save by ceasing paynents for the
acquired patients, nor does it show whether or how any such savings

woul d af fect Debtors’ nonthly conpensation fromthe corporation
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nont hly paynment woul d probably be raised to $600 or $700 because
that is “what they wanted to begin with”. Debtors’ post-tria
brief includes cal culations anortizing the HEAL Loan over a work
life of six to ten years, which show that nonthly paynents woul d be
from$1,522 to $1,000. The maxi numterm of the HEAL | oan (as

ext ended by forbearances) is twenty-five years from 1998, i.e.,
2023 when Husband will be 74 and Wfe will be 73 -- the Court has
cal cul ated anortization over the twenty year period between that
date and trial in 2003, which shows that a nonthly paynent of
$619. 47 woul d be needed to pay the HEAL Loan in full by the end of
its maxi mumterm (assunmng the current 4.25% rate of interest; the
interest rate is variable). Debtors’ expenses will be reduced by
$246. 31 per nonth when the autonobile | oan paynent ceases in
February 2008; but, assum ng that the autonobile continues to
function well in five years, that reduction is alnost fully offset
by the mi ninmumincrease in the HEAL Loan paynent (from $400 to at

| east $619.47) -- and the reduction will not occur until February
2008, whereas the HEAL Loan increase is scheduled to occur during
2003. Moreover, if Debtors attenpt to pay the HEAL Loan off by a
typical retirement date within six to ten years, that nonthly
payment will increase from $400 to $1,522 or $1,000 and fully
absorb all savings represented by cessation of the autonobile |oan
paynments. Further, Debtors have no dental insurance and their

nmedi cal insurance requires themto cover co-paynents and
deductibles -- if their health declines as they age, as the health
of nost peopl e does, those expenses will necessarily rise.

Finally, since Debtors have no savings or pension plan and are now

intheir md-fifties, it would be prudent for themto increase
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expenses by addi ng sone provision for retirenent.

Whet her the repaynent periods for the New Loans is six to ten
years or fifteen to twenty years, additional circunstances exi st
that cause the current state of affairs to persist throughout those

repaynent peri ods.

C. Good Faith

The third prong of the Brunner test requires the Debtors to
show that good faith efforts were nade to repay the | oan.

Courts have neasured good faith by exam ning
various factors; the fact debtor has made no
paynments or has nmade sone paynents on the | oan
Is not in and of itself dispositive. [citation
omtted] (court nay evaluate the debtor's conduct
in the broader context of his total financial

picture). "Good faith is nmeasured by the debtor's
"efforts to obtain enploynent, nmaxim ze incone,
and mnimze expenses.' " [citations omtted];

see also Pena, 155 F.3d at 1114 (hol ding that
bankruptcy court did not clearly err in finding

that debtor had exhibited good faith in paying

back student |oans where, inter alia, debtor used

| arge sum disability benefits distribution to pay
down portions of other debts that were approxi mately

four tinmes amobunt of student |loans). "A debtor's
effort -- or lack thereof -- to negotiate a re-
paynment plan is an inportant indicator of good
faith.” [citation omtted].

Birrane, at 499.

It is undisputed that Debtors have nade very significant
paynments on all of their several student |oan obligations,
i ncluding the New Loans -- Husband paid a total of $52,332.17 over
a nineteen year period, of which $23,346.75 was paid on his 1995
New Loan in five and a half years -- Wfe paid a total of
$42,894. 41 over a seventeen and a half year period, of which
$11, 243. 44 was paid on her 1993 New Loan in approxi mately one year.

Wfe testified credibly and without contradiction about her belief
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that she had received a hardship defernment, her extensive efforts
to learn the status of her New Loan and obtain an accounting to
expl ai n the increasing bal ance and addition of unidentified
charges, and her tendering of |arge paynents for several nonths
despite a lack of information in response to her constant requests.
There is no question that Debtors nade serious attenpts to pay the
New Loans over |ong periods of tine.

As di scussed above, Creditor argues that Debtors should have
done nore to increase inconme and decrease expenses. However, for
the reasons set forth above, the Court does not consider that
Debt ors coul d or should have done nore than they did. For exanple,
Creditor argues that Debtors should have sought |ess expensive
housi ng -- but Husband testified that he deals with “an awful | ot
of people who talk to nme all the time about the difficulty of
finding af fordabl e housing”, Debtors’ rent “seens the best | hear
of anyone doing”, and the cost of noving would be “prohibitive” --
under those circunstances, it was not bad faith for Debtors to
refrain fromthe apparently futile exercise of searching for a new
hone. Creditor also argues that Wfe should have applied for
secretarial jobs -- but Wfe has not done such work for over ten
years and testified that she did not believe she was qualified for
any field that would pay nore than she was earning -- it was not
bad faith for Wfe to refrain fromseeking a job for which she
consi dered hersel f unqualifi ed.

Creditor also argues that it is bad faith for Debtors not to
have made use of the Ford Program Creditor calcul ates that
Debt ors coul d consolidate the New Loans and the HEAL Loan under the

Ford Program and qualify for nonthly paynents of $1,496.95 based on
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their estinmated 2003 adjusted gross incone of approximtely
$101,000. Creditor notes that the paynment anmount woul d be based on
i ncome, so it would be reduced should incone fall (such as upon
retirement) -- paynents would be required for twenty-five years,
but any bal ances that renmi ned outstanding at that point would be
forgiven. However, as set forth above, Debtors’ budget woul d not
support such a paynent. Moreover, the current state of the lawis
that debt forgiveness is treated as taxable incone unless a
taxpayer is insolvent. Debtors’ post-trial brief includes

cal cul ati ons showi ng that the unpaid bal ances at the end of twenty-
five years woul d be between $300, 000 and $400,000 -- Creditor

obj ects that those cal cul ations are based on vari ous assunptions
about evidence that was not presented at trial (e.g., Social
Security benefit rates and anmounts). The Court’s cal cul ations
(based only on the undi sputed bal ances of the three | oans, the
7.549% i nterest rate under the Ford Program and a twenty-five year
term) show that a nonthly payment of $2,182.01 would be required to
pay the three loans in full within the termof the Ford Program
That anount is $685.06 nore than the $1,496.95 nonthly paynent
based on current annual income of $101,000, so it is obvious that
sonme significant part of the bal ances would remain unpaid at the
end of twenty-five years even if Debtors’ inconme were always as
hi gh as $101, 000 (which is unlikely) so as to keep the paynments up
to $1,496.95.** Twenty-five years from now, Husband will be 79

years old and Wfe will be 78 years old -- unless they are

1 In any event, the issue in the good faith analysis is not

what the unpaid bal ances would actually be, it is what the Debtors

reasonably believed they woul d be.
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i nsol vent at that point,! forgiveness of any bal ances that were not
pai d under the Ford Program woul d constitute taxable inconme, at a
time when Debtors are likely to be earning nothing and dependi ng
upon Soci al Security benefits. Creditor notes that the |aw may
wel | change in the next twenty-five years, so that the Ford Program
can be used without fear of tax consequences. But it would be
conpl ete specul ation to consider what the | aw m ght possibly be far
in the future, whereas Debtors’ decision about whether to enter the
Ford Program had to be made in the present. Birrane notes (at 500,
n.7) that, even though it is “not unlikely” that adverse tax
consequences may result fromusing the Ford Program its

avai lability is nevertheless “a factor to be considered” in

determ ning whether a good faith effort was nade to repay. This
Court has given due consideration to that factor, but cannot find a
| ack of good faith in a decision to forgo the Ford Program where
Debt ors’ budget cannot neet the paynents required and, under the
current state of the law, Debtors’ calculations are that they wll
be charged with taxable inconme of $300,000 to $400,000 on the eve
of their 80th birthdays.

CONCLUSI ON

For the reasons set forth above, Debtors have established that
repayi ng the New Loans in full would entail undue hardship. The
Court has consi dered whet her Debtors could pay any part of the New
Loans wit hout undue hardshi p, as provided by Saxman, and has
concl uded that they cannot, for the reasons stated herein. The New

Loans are therefore dischargeabl e under 8523(a)(8).

16 There is no evidence from which Debtors’ solvency twenty-

five years in the future can be determ ned.
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Counsel
provi di ng,
Dat ed:

for

after
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